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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

JOSEPH ELWYN GRAHAM,
Defendant-Appellant.
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)
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NO. 46294-2018
ADA COUNTY NO. CR0l-17-42832

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Following a jury trial, the jury found Joseph Elwyn Graham guilty of felony robbery with
a use of a firearm during the commission of a crime sentencing enhancement, as well as
misdemeanor fraudulent use of a financial transaction card. For the robbery count, the district
court imposed a unified sentence of forty years, with ten years fixed. On appeal, Mr. Graham
asserts the district court abused its discretion when it imposed his sentence.
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Statement of the Facts & Course of Proceedings
Mr. Graham allegedly approached a woman while she was sitting in her car in Meridian,
brandished a revolver, and demanded the woman give him her purse, wallet, and cell phone, or
he would kill her. (See Presentence Report (hereinafter, PSI), pp.3, 16.) 1 The State charged
Mr. Graham by Information with robbery, felony, LC. §§ 18-6501 and 18-6502, with a use of a
firearm or deadly weapon during the commission of a crime sentencing enhancement, LC. § 192520, as well as fraudulent use of a financial transaction card, misdemeanor, LC. §§ 18-3124,
18-3128, and 18-304. (R., pp.37-38.) Mr. Graham entered a not guilty plea to the charges.
(R., p.44.)
Mr. Graham exercised his right to a jury trial.

(See R., pp.87-99.) The jury found

Mr. Graham guilty on all counts. (R., p.100.)
At the sentencing hearing, Mr. Graham recommended the district court impose a unified
sentence of ten years, with five years fixed, and retain jurisdiction so he could participate in a
"rider." (Tr., p.370, Ls.4-7, p.371, Ls.23-25.) The State recommended the district court impose
a unified life sentence, with twenty years fixed. (Tr., p.365, Ls.8-12.) For the robbery count, as
enhanced by the use of a firearm, the district court imposed a unified sentence of forty years,
with ten years fixed. 2 (R., pp.159-62.)

1

All citations to "PSI" refer to the 459-page PDF version of the Presentence Report and
its attachments.
2
For the misdemeanor fraudulent use of a financial transaction card count, the district court
imposed a sentence of 180 days jail time, to run concurrently with the sentence imposed for
robbery. (R., p.160.)
2

Mr. Graham filed a Notice of Appeal timely from the district court's Judgment of
Conviction. 3 (R., pp.164-67.)

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of forty years, with
ten years fixed, upon Mr. Graham following his conviction for robbery?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Forty Years,
With Ten Years Fixed, Upon Mr. Graham Following His Conviction For Robbery
Mr. Graham asserts that the district court abused its discretion when it imposed his
unified sentence of forty years, with ten years fixed, because his sentence, considering any view
of the facts, is excessive.

The district court should have followed Mr. Graham's

recommendation by imposing a unified sentence of ten years, with five years fixed, and retaining
jurisdiction so he could participate in a "rider." (See Tr., p.370, Ls.4-7, p.3 71, Ls.21-25.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving "due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest." State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, "[w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence." State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Graham does not assert that his sentence exceeds the statutory maximum. Accordingly, in
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Mr. Graham also filed a Motion for Reconsideration of Sentence under Idaho Criminal Rule 35,
which the district court denied. (R., pp.178, 181-84.) On appeal, Mr. Graham does not
challenge the denial of his Motion for Reconsideration of Sentence.
3

order to show an abuse of discretion, Mr. Graham must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the

individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a

sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
Mr. Graham asserts his underlying sentence is excessive considering any view of the
facts, because the district court did not adequately consider mitigating factors. Specifically, the
district court did not adequately consider Mr. Graham’s support from friends and family. During
the sentencing hearing, Mr. Graham’s counsel told the district court Mr. Graham ultimately
would like to get back to Texas, where he would need to deal with a warrant in a separate case,
and he wanted “to end up back with his family and he does have good family support.”
(Tr., p.371, Ls.15-20.) In a letter of support, Mr. Graham’s mother, Ella Postell, wrote that
Mr. Graham “is the most caring, loving, & understanding person.” (PSI, p.33.) She also
described Mr. Graham as “very smart”; he “got his diploma and was[] going to go back to school
for AC repair.” (PSI, p.33.) Mr. Graham’s mother stated, “I need him home with me [I’m]
disabled and can’t do [a lot] anymore.” (PSI, p.33.)
Additionally, one of Mr. Graham’s aunts, Debra Sullivan, wrote in a letter of support that
Mr. Graham “has always been a good person,” and he generally helped other people. (PSI,
p.34.) She stated, “Joseph will go out of his way to mow a lawn or help build a fence anything
that will keep him busy.” (PSI, p.34.) Moreover, she wrote that Mr. Graham “normally doesn’t
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have any problem working and supporting himself. He would give anyone the shirt off his back
if he thought that it would help someone else.” (PSI, p.34.)
The presentence investigator spoke with one of Mr. Graham’s cousins, Holly Gonzalez,
who reported: “When he was living with us he didn’t mess up. When he was here with me he
set an example and was a positive role model for my kids.” (PSI, p.9.) Ms. Gonzalez also stated
that before Mr. Graham left Texas, “I had him enrolled in a welding vocation class,” and he was
working two jobs. (See PSI, p.9.)
In another letter of support, James Hyde wrote: “I have known Joseph Graham all his
life. Joseph has been a good kid all through school. [Every time] I needed help with anything
that I was doing all I had to do is just ask and Joseph was there to help.” (PSI, p.35.)
The district court also did not adequately consider Mr. Graham’s plans and goals for the
future. During the sentencing hearing, Mr. Graham addressed the district court as follows: “I
have life goals and morals. Some day I would like to have a kid of my own and have a family
and enjoy life like a normal person and become a counselor for kids that have—had a similar
background as mine that are runaways and they’re heading down the wrong road.” (Tr., p.373,
Ls.7-11.) Mr. Graham continued: “I would like to help kids that everybody else thinks are broke
and should be put in prison or homes. Or they think [they] have to join gangs because nobody
loves them or they’re abuse[d].” (Tr., p.373, Ls.11-15.) He wanted “to do for those kids what I
wish somebody would have did for me instead of turning their back on them and letting them
become just another number of the state.” (Tr., p.373, Ls.15-18.)
Further, the district court did not give adequate consideration to how to best rehabilitate
Mr. Graham. At the sentencing hearing, as at trial, Mr. Graham maintained his innocence with
respect to the instant offense. (See Tr., p.372, Ls.16-19.) He also told the district court: “I just
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did ten years in prison from 2007 to 2016 for bad choices that I take full responsibility for. I'm
30 years old and almost half my life I've been locked up or misunderstood. Do I think locking
people up will help them? No, I don't." (Tr., p.373, Ls.19-23.) He also stated: "If you want to
help me or anybody else, put me in classes or some type of program. Just locking a person up
only makes them more bitter and more angry." (Tr., p.373, L.25 - p.374, L.2.) Mr. Graham
asked the district court, "So if you want to do justice and help somebody, give help, some type of
classes where I can become a productive citizen in life." (Tr., p.374, Ls.15-17.)
Because the district court did not adequately consider the above mitigating factors,
Mr. Graham's sentence is excessive considering any view of the facts. Thus, the district court
abused its discretion when it imposed his unified sentence of forty years, with ten years fixed.

CONCLUSION
For the above reasons, Mr. Graham respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 23 rd day of May, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 23 rd day of May, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
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Administrative Assistant
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